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LAW N°20,382  Introduces improvements to the regulations governing corporate governance

Presentation

With the coming into effect of Law 20,382 on January 1, 2010, which introduces improvements to the regula-
tions governing corporate governance, we have prepared the following Newsletter which reports on the 
legal changes that will affect corporations and the securities market, through amendments to Laws 18,046 
and 18,045 respectively. 
 
This explains what corporate governance is, its importance and what are the principal amendments in-
troduced by this new law which seeks to regulate more deeply the inter-relations between the different  
players in a corporation and the securities market, covering matters like privileged information, transactions 
with related parties, independent directors and directors’ committees, protection of minority shareholders, 
regulation of external auditors, etc.
 
We hope that this Newsletter may be of use to you and if you should have any doubt or require further infor-
mation, please do not hesitate to contact us, through Carolina Larraín Errázuriz and Juan Eduardo Palma 
Jara.
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What does Corporate 
Governance mean?

The exercise of control of a corporation.

It refers to the inter-relations between the principal 
players of a corporation: shareholders, directors and 
management. Also between the so-called stake-
holders (personnel, suppliers, creditors).

Shareholders

Directors

Management

Stakeholders

· Suppliers
· Personnel
· Creditors

The decision-making system, the way in which con-
trol is exercised, incentive mechanisms and the 
degree of information established in a company be-
tween its owners, its board of directors and its man-
agement, in order to reach the objectives set, grow 
value for its owners and respond to the requirements 
of other stakeholders.



5

LAW N°20,382  Introduces improvements to the regulations governing corporate governance

Modifies the Penal Code 
and Law No.18,045, 
increasing the penalties 
for economic crimes 
committed by civil 
servants and crimes 
committed by private 
persons against the state 
or the financial system.

Law No.20,382 of 20/10/09
Introduces improvements to 
the regulations governing 
corporate governance.

Law No.20,392 
of 14/09/09
Modifies the 
organic bylaws of 
CODELCO.

Bill establishing 
regulations for 
permitting access to 
bank information by the 
taxation authority. 

Responsibility 
of companies in cases 

of bribery

Corporate 
governance of 

private companies

Corporate 
governance 
of Codelco

Chile has to pass the 
following laws for 

acceptance into OECD

Banking secrecy



�

CORPORATE GOVERNANCE

Questioning of company 
boards of directors

International
Financial

Crisis
Questioning of external 

auditors and credit-rating 
agencies
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• Scandals and corruption 
lead to changes in laws 
and reguilations. 

• Regulations seek to 
increase responsibility.

• Deregulation

• Technological changes,

• Globalization and 
Competition.

• Importa and exports  
of capital

• Competition for 
attracting resources.

• Leading role of 
institutional investors.

• Greater transparency.

• Stock market listing.

• Growing presence of 
institutional investors.

New Regulations

New threats and 
competitive 

opportunities

New Capital 
Markets

Why are directors
 under the 

microscope?

New Partners 
in Ownership



8

CORPORATE GOVERNANCE

Importance of good 
Corporate Governance. 
Who is interested?

Owners Potential Investors Financial Institutions

Market Analysts

To All
Company
Customers
Suppliers
Personnel

Public in general

Improvement in
Corporate Governance practices

Improvements
in corporate 

management

Improvements 
in shareholders’ 

perception

Improvements 
in performance and 
lower cost of capital

Improved company 
valuation
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Introduces improvements in the regulations 
governing corporate governance. 
Published on October 20, 2009.

Effective date
January 1, 2010

Pending
Publication of General Regulations by the SVS 
(Superintendency of Securities and Insurance).

Law contains three articles

Law No.20,382

Securities Market Law 18,045

Corporations Law 18,046

Commercial Code 
(Chapter VII: Agencies of Foreign Companies or 
other Legal Profit-Seeking Entities) 

Article 1

Article 2

Article 3
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Most of the regulations in this new law apply to 
open corporations.

Companies can be of three kinds: Open, Special 
or Closely-Held.

Open
Those which register their shares in the Securities 
Registry voluntarily or by legal obligation.

Important Modifications 
Introduced by this Law

Handling of corporate information, 
especially Privileged Information.1
Transactions with related parties.

2
Directors’ Committee.

3
Independent Directors.

4
Special
Those indicated in Chapter XIII of Law 18.046 
(insurance and re-insurance companies, mutual 
fund management companies, stock exchanges 
and others that the law submits to certain special 
procedures).

Closely-Held
Those not qualifying as open or special 
companies.

Protection of Minority Shareholders.

5
Improvement of Public Share Offerings 
mechanism.6
External Auditors.

7
Others: Stock Options, Absent 
Shareholders, Shareholders’ 
Agreements, Shareholders Meetings, 
Board of Directors, Arbitration.

8
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Handling of corporate information, 
especially Privileged Information

Law establishes new obligations for the handling of corporate information 
that fall upon the Board of Directors ( before on the  directors individually).

The responsibility for approving regulations contem-
plating the control procedures and mechanisms 
that permit the obligation of providing continual 
and reserved information (Art.10 LMV).

Board’s responsibility for adopting policies cover-
ing the use of corporate information by the execu-
tives of the company (executives are understood 
to include directors, managers, administrators and 
senior executives) (Art.16 LMV).

Policy of being published on web site or a newspa-
per thet circulates nationally.

The Board’s policy may impose limitations on ex-
ecutives; may be a total, transitory or permanent 
prohibition on trading.

Sanctions
Labor effects, fines in favor of the company, notwith-
standing the attributable sanctions contemplated 
by law.

Obligation to report to the SVS and stock exchanges 
acquisitions and disposals of its shares made by re-
lated parties (Art. 20 LMV).

Obligation to provide the SVS with a list of the names 
of the directors, managers, senior executives or ad-
ministrators and liquidators of entities under its con-
trol (Art. 68 LMV).

Adopt measures to prevent the information indi-
cated in Art. 46 LSA (legal, economic and financial) 
from being first given to persons who should not 
know it: duty of confidentiality (Art. 43 of LSA).

1

Important: Responsibility for not complying 
with these new obligations carries administrative sanctions and damages.
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In open corporations, 
the Law places the following obligations on the persons:

• For those holding 10% or more of the subscribed K 
of an open corporation or, through an acquisition 
of shares, attains such %, they should report to the 
SVS and the country’s stock exchanges every ac-
quisition or disposal that affects the shares of that 
company, as well as the acquisition or disposal of 
contracts or securities (Art. 12 LMV).

• The Directors, Managers, Administrators and Se-
nior Executives should inform the stock exchang-
es of their securities position in it and in entities 
of the business group of which they form a part 
(Art.17 LMV).

• Duty to inform monthly and confidentially to the 
Board the position in securities of  the most im-
portant suppliers, customers and competitors 
(Art. 18 LMV).

• Stockbrokers and securities dealers: Information 
management manual.  

• The penal type is specified in the case of dissemi-
nation of false or biased information, as it replaces 
the expression “news” with “information” (It previ-
ously said false or biased news).
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Transactions with related parties2
The new regulation falls within the duty of loyalty and 
transparency; these are understood as a infringe-
ment that supposes acts of improper appropriation, 
and therefore is a breach of the duty of diligence 
and care.

Treatment of the differences between open and 
closely-held corporations

Closely-held
Companies 

Art.44 
Corporations 

Law

May only enter into contracts involving large amounts   
in which one or more directors have an interest

Breach does not affect the validity of the transaction

Replaces the presumption of law by a simply legal one.  
It is understood that an interest exists, before the right is 
presumed (today it will be able to show the contrary). 

Transactions should be with the knowledge and consent  
of the board.

They should meet conditions of equity similar to those 
habitually prevailing in the market.

Self regulation: unless the bylaws authorize regulation 
without being subject to these conditions.

Board pronounces with abstention of the interested party.

Large amount: Act or contract 
that exceeds  1% of equity provided this exceeds UF 2,000, and when it exceeds UF 20,000
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Open
Corporations

Art.
146-149

Chapter XVI

All negotiations, acts, contracts or transactions 
involving the company and also some of the 
persons stated in the Law.

Applies requirements and procedures to open 
corporations and their subsidiaries, regardless  
of the legal nature of the subsidiary.

Requirements: a) Objects that contribute to the 
corporate interest. b) Prices, terms and conditions  
in accordance with those prevailing in the market. 
c) Comply with the procedures set out in the  
Law Art.147.

These requirements and procedures  
are not applied in transactions whose amounts  
are not relevant.

Taking advantage of business opportunities (Art.148 Corporations Law)

New concept as part 
of duty of loyalty.

All plans, projects, 
opportunities or exclusive 
offers directed to the 
company for carrying out 
a lucrative activity within 
its business objects or 
complementing them.

No director, manager, 
administrator, senior 
executive, liquidator, 
controller or related parties 
may take advantage of 
business opportunities for 
themselves.
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Directors’ Committee 
(Art.50 bis Corporations Law)3

The legal reform imposes the obligation of forming 
a Directors’ Committee, and of appointing an Inde-
pendent Director.

• There is a new obligation to elect an Independent 
Director.

• Copulative requirements:

• Market capitalization: UF 1,500,000

• Dispersion of minority shareholders: 12.5%of issued shares with voting rights held  
by shareholders who individually hold less than 10% of such shares.

• Appointment of Independent Director.

• Obligation applies or ceases for year following compliance or non-compliance with  
the requirements.

Powers of the Directors’ Committee

1. Examine the reports of the external auditors, the 
balance sheet and other financial statements 
presented by the company’s management or liq-
uidators to the shareholders, and pronounce on 
these prior to submission to shareholders for their 
approval.

 
2. Propose to the board the names of external audi-

tors and credit-rating agencies to be proposed to 
the respective shareholders meeting. In the event 
of disagreement, the board shall make its own 
suggestion, submitting both to the consideration 
of the shareholders meeting.

 

3. Examine information relating to transactions re-
ferred to in Chapter XVI (transactions with re-
lated parties) and prepare a report with respect 
to these transactions. A copy of the report shall 
be sent to the board which should be read at a 
meeting summoned for the approval or rejection 
of the respective transaction.

 
4. Examine the remuneration plans and compen-

sation plans of managers, senior executives and 
personnel of the company.

 
5. Prepare an annual report on its performance, 

to include its principal recommendations to 
shareholders.
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�.  Inform the board about the convenience of the 
contracting or not of an external auditor for the 
provision of services that do not form part ofthe 
external audit, when these are not prohibited in 
accordance with the provisions of Art. 242 of Law 
No.18,045, with respect to whether the nature 
of such services might generate a risk of loss of 
independence.

7. Other matters set out in the bylaws or which are en-
trusted to it by a shareholders or board meeting.

Functioning

• Deliberations, resolutions and organization: the 
rules for board meetings apply.

• Directors shall be remunerated. Ordinary share-
holders meeting sets the remuneration and func-
tions. This may not be less than the remuneration 
foreseen for titular directors, plus a third of such 
amount.

• The ordinary shareholders meeting shall determine 
a functioning expense budget for the committee 
and its advisers, and this may not be less than the 
sum of the annual remuneration of the commit-
tee’s members, and may require the contracting 
of professional advisers.

• The activities, annual performance report and the 
expenses incurred shall be shown in the annual 
report and reported at the shareholders meeting. 
The proposals of the Directors’ Committee that 
have not been accepted by the board shall be 
reported to the shareholders meeting.

• The director members of the committee shall have 
the responsibility inherent in the position of direc-
tor and shall be jointly liable for damages that may 
be caused to the shareholders and the company.

• Corporations that do not have the necessary mini-
mum equity and shareholding percentage may 
voluntarily accept the regulations for Directors’ 
Committees.
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Independent Director
(Art.50 bis Corporations Law)4

New concept of Independence

• The notion is eliminated of independence of the 
“Voter”.  An independent may therefore be elect-
ed with the votes of the controller, but subject to 
some cause of disqualification.

• A concept is established based on qualitative 
factors. What does a relationship of interest and 
economic dependence mean? What do “of the 
nature” and large amount mean? What are signifi-
cant contributions and large contributions? Who 
finally is independent?

• Those who in the previous 18 months were in any 
of the following circumstances shall not be consid-
ered as independent:

They maintained 
any link, interest 
or economic, 
professional, credit 
or commercial 
dependence 
of any kind or 
large volumes 
with company 
and other group 
companies.

Maintained 
a family 
relationship

Have been partners 
or shareholders 
having directly or 
indirectly held or 
controlled 10% or 
more of the capital; 
managers of 
main competitors, 
suppliers or 
customers of the 
company.

Were directors, 
managers, 
administrators or 
senior executives of 
non-profit-seeking 
organizations that 
have received 
large support, 
contributions or 
donations (amount 
or participation).

Have been partners 
or shareholders 
having directly  
or indirectly held  
or controlled  
10% or more of  
the capital, or 
managers who 
have provided legal 
or consultancy 
services.
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• Candidates as Independent Directors: should be 
proposed by shareholders representing 1% or more 
of the share capital 10 days prior to the meeting. 
(the controller may propose or elect an Indepen-
dent Director)

• Two days prior to the meeting, the candi-
dates should provide the Board with a Sworn 
Declaration.

• Election and Disqualification: 

· The candidate obtaining the largest number 
of votes shall be elected Independent Direc-
tor (said in the singular; it is not necessary that 
there be just one Independent Director).

·  Principal change: before, an Independent was 
one not elected with the votes of the controller; 
now the controller has all the means to elect 
the Independent, and the minority sharehold-
ers lose the privilege they had before.

· Supervening disqualification forces the imme-
diate cessation in the position.  The re-election 
of the Independent Director in their position or 
their appointment as Director in a subsidiary 
of the company shall not cause disqualifica-
tion while such Board is not renewed. 
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Protection of Minority Shareholders5
Right of withdrawal in favor of Minority 
Shareholders 

Controller of an open corporation acquiring more 
than 95% of the share capital in that company shall 
provide the right to withdrawal in favor of minority 
shareholders.

Exercise
Within 30 days from the date on which the control-
ling shareholder reaches that percentage holding, 
which shall be communicated within 2 business 
days from the notification, published prominently 
in a nationally-circulating newspaper and on the 
company’s internet site, if such is available.

Bylaws
authorize the controller to require that all sharehold-
ers not exercising the right to withdraw sell to it those 
shares acquired within the term of the statutory pow-
er, provided it has reached the 95% shareholding 
mentioned following a public share offering made 
for all the shares of an open corporation, or of the 
respective share series, in which it has acquired from 
un-related shareholders at least 15% of such shares. 

The respective sale price will be established in such 
offer, duly restated for inflation and plus current 
interest.

Notification of exercise of right to purchase
Within 15 days following the expiry of the period 
foreseen for the exercise of the right to withdraw in-
dicated above (30 days), by registered letter and a 
notice published in a nationally-circulating newspa-
per and on the web site.

Sale
Effective 15 days following the notification of the right 
to purchase without the need for the parties to sign 
the respective transfer, the company then having to 
register the shares in the name of the controller and 
making available the sale proceeds immediately to 
the shareholders, in the same manner foreseen for 
the distribution of corporate dividends. 
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Improvement of mechanism 
for Public Share Offerings (PSOs)6

PSOs apply to open corporations 
(Art. 198 LMV)

Price differential (Art. 201 LMV): 30 (90) days prior to 
the term of the PSO and 90 (120) days following the 
publication of the acceptance advice.
 
Term of the PSO (Art. 205 LMV)
• Start: opening of stock market regulating the 

shares. 
• End: closing of the stock market regulating the 

shares. 
 
Competing PSOs (Art. 206 LMV)
• PSO on stock market: same procedures and same 

expiry date.
• Off-the-market PSO: competing offers can set 

freely the expiry date.
 
PSO (Art.199 bis LMV)
• Substitutes Article 67 ter of the CorporationsLaw. 
• Principal differences:

· The threshold is reached by a person or group of 
persons having a joint-action agreement.

· Administrative sanctions in case of breach (but 
the second PSO was made for the remainder).

Legal Gap
PSO for 100% and all shareholders sell: Dissolution? 
Reference is eliminated to Art. 103 N°2 of the Corpo-
rations Law.  Art. 107 of this law requires the consent 
of the SVS.

Sell out and Squeeze out
• Right to withdraw (Art. 71 bis Corporations Law): 

the Controller acquires more than 95% of the 
shares of an open corporation.

• The right exists to withdraw for the minority share-
holders: exercise within 30 days from reaching 
such holding.

Sell out and Squeeze out

• Right to withdraw for the minority shareholders 
(Art. 71 bis Corporations Law): when the Control-
ler acquires more than 95% of the share capital of 
an open corporation: exercise with in 30 days from 
reaching such holding.

• Power of the Controller to require shareholders not 
choosing to exercise the right to withdrawal, to sell 
it such shares, if it holds 95% of the shares as a result 
of a PSO.

Company Dissolution
Art.103 Corporations Law
By gathering, during an uninterrupted period ex-
ceeding 10 days, all the shares in the hands of just 
one person.
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External Auditors7
Concept of external auditing firm
(Art. 239 LMV)
Companies that, managed by their partners, pro-
vide the services established by law to the issuers of 
securities and other persons subject to the regula-
tory authority of the SVS.

Object 
(Art. 246 LMV)
Examine and express their professional and inde-
pendent opinion on the accounting, inventories, 
balance sheet and other financial statements in 
accordance with Generally Accepted Accounting 
Principles and the instructions of the SVS.  

Essential Services
Art. 239 i.2 LMV

• Examine selectively the amounts, 
supporting documents and information 
making up the accounting and financial 
statements.

• Evaluate the accounting principles used 
and their consistency of application with 
relevant standards.

Additional Services
Art.242 LMV

• Internal audit

• Development or implementation of 
accounting systems and presentation

• Bookkeeper

• Appraisals, valuations and actuarial services

• Securities placement or trading consultancy

• Advice in the recruitment and management 
of personnel and human resources.

• Patronage and representation in 
administrative or judicial management
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Independence 
of Judgment 

(Art. 243 LMV)

• Persons related to audit entity.
• Persons who have subordination or dependence linkage.
• Persons who hold securities issued by the audited entity.
• Staff of a securities trader.
• Persons having or have had a working or business relationship in 

last 12 months.

Duties
(Art. 247 y 248 LMV)

• Information to companies and regulatory organisms.
• Reliable techniques and procedures.
• Maintenance of information and registers for 6 years.
• Signing of audit report by partner responsible for the audit.

Administrative 
Responsibility

• Sanctions: Cancellation and suspension of registers.
• Censure, fines and cancellation of legal entity, legal definition 

of offense (Art.240. 5. of Securities Law).
• Procedures Decree Law 3538 and Law 19,800.

Responsibility
Ordinary negligence 

(Art.249 Securities Law)
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Others8

Stock Options

• Capital increases of a corporation: may include  
up to 10% of their amount reserved for compensation  
plans of own personnel or of its subsidiaries (shareholders  
will not benefit from the pre-emptive option)

• In open corporations, the shares reserved for compensation 
plans may only be offered to employees pro rata to the 
number of shares of the respective capital increase, in the 
part not reserved for this, that are effectively subscribed.

• Term for subscription and payment of the shares by 
employees may be extended to 5 years from the date  
of the respective shareholders resolution. 

Absent 
shareholders

• Holders of shares in a corporation who have not  
attended shareholders meetings or collected dividends 
for a continuous period of 10 years shall cease to be 
considered shareholders for the purpose of determining 
whether the company is open or closely-held and whether 
or not a directors’ committee is formed.

• However, if such shareholders or their successors attend  
a shareholders meeting or collect dividends, they shall 
again be considered shareholders with voting rights  
for the above-mentioned purposes.
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Shareholder 
Agreements

• Special agreements between shareholders relating to 
assignment of shares: deposited in the company as available 
to other shareholders and third-party stakeholders, and with 
reference in the Shareholders Register.

• But they will be not opposable by the company and third parties 
(under currently-prevailing law, the sanction consists of such 
agreements shall be taken as non-written).

• The produce effects between the parties.

• They do not affect the obligation of the company to register 
transfers.

Shareholder 
Meetings

• Closely-held corporations: if the board has not called  
the meeting when it should, shareholders representing  
at least 10% of the issued shares with voting rights may call 
an ordinary or extraordinary shareholders meeting through 
the publication of a notice in the newspaper, setting out  
the date, time and the agenda. 

• Voting at Shareholders Meetings: by a system that ensures 
simultaneous voting or in secret, the election returns being 
carried out in one public act, and, in both cases, that shows 
publicly later how each shareholder voted. SVS: NCG.

• The law adds the possibility of establishing systems that 
permit remote voting, which shall also be determined  
by the SVS through NCG, provided such systems protect  
the rights of the shareholders and the correctness  
of the voting process. 
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Arbitration

• Corporations Law states that, in the event of a dispute,  
the plaintiff may remove its hearing from the competence of 
arbitrators and submit to the decision of the ordinary courts of justice.

• This right cannot be exercised by the directors, managers, 
administrators and senior executives of the company, nor 
shareholders who individually hold, directly or indirectly,  
shares whose book or market value exceeds UF 5,000. 

Board of 
Directors

• Functions of director of a corporation may not be  
delegated and are exercised collectively in  
a legally-constituted session. 

• In closely-held corporations, board resolutions may be 
dispensed with provided the directors unanimously and directly 
carry out the act or contract and that these be legalized by a 
public deed (a corporation whose parent is another corporation 
may not do this) (Art.39 Corporations Law)

• Approval of minutes: at time of signing but the directors may 
unanimously agree that resolutions are carried out without 
approval of the minutes, evidencing this in a signed document 
(Art.48 Corporations Law).

• Board meetings of open corporations should be recorded by 
the secretary unless otherwise unanimously agreed (held in 
reserve until the signing of the minutes and made available 
to the directors who wish to check accuracy). If there is a 
discrepancy, the director may request that his words be 
incorporated literally.



Isidora Goyenechea 3162 piso 7 | Las Condes | Santiago - Chile | Tel: + 562 367 6500 | www.palma.cl

JANUARY, 2010


